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Managed care is typified by an alteration in the fundamental notion 
of the physician-patient relationship. The classic health care model em- 
bodied the traditional physician-patient relationship, wherein the physi- 
cian made diagnostic and treatment decisions with the consent of the 
patient. Managed care organizations (MCOs) or health maintenance 
organizations (HMOs) attempt to influence the decisions and actions of 
the physician and patient in a manner consistent with the goals of the 
organization. 

MCOs consolidate several functions of the traditional health care 
delivery model, including not only the actual delivery of service but the 
management and financing of them as well. For these reasons, MCOs 
are interested in influencing health care decisions to make them as cost- 
effective and profit producing as possible. These influences and their 
result often create new risks for the practitioner in terms of malpractice 
exposure. 

This article sets out the basic legal responsibilities of physicians 
who practice in a managed care environment. To do this effectively, a 
short review of malpractice law is followed by theories of physician 
exposure in a managed care situation. The alteration of the traditional 
physician-patient relationship and its impact on liability is addressed. 
Some discussion of key managed care contractual provisions is pre- 
sented to enable the physician to reduce his or her risk. Next theories of 
MCO liability and the development of case law as it signifies changes in 
vicarious liability are discussed. Lastly the classic Employee Retirement 
Income Security Act (ERISA) preemption issue is evaluated. 
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MEDICAL MALPRACTICE 


Medical malpractice falls into the area of law known as negligence. 
To prevail in a lawsuit based in negligence against a physician, a plaintiff 
must prove each of the following four elements: 


1. The existence of a duty. 

2. A breach of duty. 

3. Damages caused by the breach of duty. 

4. Damages that could be physical or emotional. 


The linchpin of any malpractice action against a physician is the 
existence of a physician-patient relationship. This relationship defines 
the duty expected of the physician. For example, the duty of a gastroen- 
terologist seeing a patient with inflammatory bowel disease in consulta- 
tion for a colleague may be distinctly different when the patient is cared 
for solely by the gastroenterologist. Issues of follow-up, screening, and 
general health maintenance may be viewed differently depending on 
the nature of the physician-patient relationship. 

Having established the existence of a duty, the plaintiff must show 
that the physician breached his or her duty by practice that fell below 
reasonable standards of care. The care required is that which a reason- 
able, prudent physician in the same or similar circumstances would 
render. This standard is often defined by an expert witness. 

A causal link between the damages claimed and the breach of duty 
must be proven as well. That is, the damages must be a foreseeable 
eventuality of the breach of duty. For example, a gastroenterologist’s 
failure to colonoscope an anemic patient with hematest-positive stool 
would be viewed as negligent when causally connected to a delayed 
diagnosis of colon cancer. The failure would be viewed as not negligent 
for a delayed diagnosis of diabetes mellitus because there would be no 
causal connection. 

Damages can be physical and emotional. Malpractice awards often 
contain elements of both actual damages for which a monetary receipt 
could be produced and less tangible pain and suffering allocations. 


PHYSICIAN LIABILITY IN MANAGED CARE 
Physician-Patient Relationship 


The MCO has interposed itself in the traditional linear physician- 
patient relationship to make it a triangular arrangement. In so doing, 
the MCOs have altered traditional physician duties and even created 
new ones. 

In Hand v. Tavera, Lewis Hand, a 49-year-old hypertensive man, 
presented to the Humana Hospital-Village Oaks in San Antonio, Texas. 
He complained of a headache for 3 days. Dr. Daniel Boyle, the emer- 
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gency department physician, treated Mr. Hand with medications, which 
only slightly lowered his blood pressure. As a result of an inadequate 
treatment response, he wanted to admit Mr. Hand to the hospital. 
Because the patient was a member of the Humana Health Care Plan, 
authorization for admission was required. 

Dr. Robert Tavera was on call for the Humana Health Care Plan. 
After listening to Dr. Boyle, Dr. Tavera concluded that the patient's 
condition should be controlled with outpatient medication and office 
follow-up. According to Dr. Boyle, he vigorously disputed Dr. Tavera’s 
recommendations. He explained the situation to Mr. and Mrs. Hand. 
Inasmuch as they did not want to pay the hospital bill themselves, they 
went home. The patient sustained a stroke soon thereafter leaving him 
unable to work. 

Mr. Hand sued the hospital, Dr. Boyle, and Dr. Tavera. The hospital 
settled, and Dr. Boyle was dropped for no cause. Dr. Tavera argued for 
a summary judgment because there was, in his opinion, no physician- 
patient relationship (no duty). Dr. Tavera prevailed at the trial level. 

On appeal, the Court of Appeals, reversed stating. . . 


. . . the contracts in the record show that the Humana Plan brought Hand and 
Tavera together just as surely as they had met directly and entered the physician- 
patient relationship.” Hand paid premiums to Humana to purchase medical 
care in advance of need; Humana met its obligations to Hand and its other 
enrollees by employing Tavera’s group to treat them; and Tavera’s medical 
group agreed to treat Humana enrollees in exchange for the fees received in 
advance for the services of the Humana plan doctor on duty that night, who 
happened to be Tavera, and the physician-patient relationship existed. We hold 
that when the health care plan’s insured shows up at a participating hospital 
emergency room, and the plan’s doctor on call is consulted about treatment or 
admission, there is a physician-patient relationship between the doctor and 
the insured.* 


This decision significantly expands the duty and hence the liability 
potential for a physician working as a part of a managed plan. In this 
case, a duty existed even though Mr. Hand and Dr. Tavera never met. 
Also noteworthy is the fact that Dr. Boyle had documented the events 
of the evening in question in the emergency department record. Such 
documentation is critical in reducing malpractice exposure in all deci- 
sion-making disputes such as the one described in this case. 


Managed Care Contract 


Contractual Obligations 


The case of St. Charles v Kender® exemplifies the importance of the 
MCO contract. This contract defines the obligations and responsibilities 
of the practicing physician. In this case, the physician failed to return a 
number of phone calls to a pregnant patient over a several-day period. 
The plaintiff argued that she suffered a miscarriage and emotional 
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distress as a result of the physician’s failure to return her calls. Although 
the physician’s contract required him to practice within medically ac- 
cepted standards and he failed to do so, the managed plan’s policies 
also required the insured to call an emergency number if a response 
was not received within a reasonable period of time (a few hours). The 
court found no liability on the part of the physician (because the plaintiff 
failed to call and she could not establish causation), but it did find that 
the physician had a duty to the patient based on the contract between 
the MCO and the physician. 

In short, a court will look to the nature and content of the formal 
contract between a physician and MCO in establishing and creating 
duty. It thereby behooves practitioners to review carefully and under- 
stand their MCO contracts to limit liability. 


Abandonment 


Issues of physician concern in managed care contracts include the 
termination and insolvency indenture clauses. Both of these clauses, for 
different reasons, may lead to situations in which a physician may be 
liable for abandonment. Abandonment occurs when there is unilateral 
severance of the physician-patient relationship by the physician without 
reasonable notice to the patient at a time when continued medical care 
is still necessary.* 

A managed care contract creates a duty for the participating physi- 
cian. In the event that the physician terminates his or her participation 
in the contract, for whatever reason, the duty to provide care does not 
become extinguished by the termination. 

By virtue of the termination clause, an MCO may end its relation- 
ship with a participating physician. The termination clause of the con- 
tract should be scrutinized by the physician before execution of the 
contract. The clause should allow the physician a definite time period 
during which the physician can make arrangements for the care of his 
or her patients in the event that the clause is effectuated. (Ninety days 
would be needed to make the proper and adequate notifications to 
patients.)° To minimize confusion, it would be best for all parties if the 
clause itself spelled out the duty relationships on termination. The 
participating physician must be mindful of the fact that his or her duty 
to the patient does not automatically or necessarily end on termination. 

The insolvency clause is also problematic. It has language describing 
the roles of the parties in the event that the MCO becomes insolvent. 
The physician signatory is likely to be saddled with the responsibility 
of caring for those members caught up in the insolvency. The mere fact 
that the plan does not have funds to support medical care is not material 
to the legal duties already in existence. Language addressing the contin- 
ued care of members of the insolvent MCO would be best placed in the 
contract clause before parties’ signing. 
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Hold Harmless 


Hold harmless or indemnification clauses are often incorporated in 
MCO contracts with physicians. Under these types of inclusions, physi- 
cians agree to pay settlements and judgments against the managed 
care plan. These damages must be the result of the physician’s alleged 
negligence. 

Before entering into a contract with a hold harmless clause, it is 
imperative that the physician look into the nature of his or her malprac- 
tice policy. Many written policies exclude coverage for hold harmless 
liability. In this event, the physician would have several options, includ- 
ing buying additional coverage, striking out the clause (such action will 
definitely get a response from the MCO and will need to be discussed 
and settled), or not joining the plan. If a physician accepts a hold 
harmless clause, the physician should insist on the same protection on 
the part of the MCO. The plan should hold the physician harmless if it 
is sued in kind.*® 


Administrative Liability 


By virtue of MCO participation, a physician may be called on 
to provide a number of professional services, including peer review, 
credentialing, committee service, utilization review, and quality assur- 
ance. As with the indemnification clause, individual malpractice policies 
may not cover these types of activities. From a risk management perspec- 
tive, the physician should check his or her policy. In addition, the MCO 
contract should have an errors and omissions policy, which covers said 
activities.® 7 


Gatekeeper Liability 


The gatekeeper function is a new one for medical practitioners. 
Primary care physicians routinely take on this role with MCOs. In 
addition to the traditional obligation to provide competent medical care, 
the gatekeeper physician has the additional pressure to reduce utiliza- 
tion (hence costs) and to provide a broader range of service. 

Although there is a dearth of case law, it is likely that the expanded 
duties (e.g., suture placement and removal, electrocardiogram interpre- 
tation, performance of flexible sigmoidsocopy, skin lesion removal, ab- 
scess drainage, gynecologic care, treatment of simple fractures) of the 
gatekeeper physician under MCOs will lead to increased liabilities. It is 
not surprising that failure-to-diagnose cases are on the upswing.® 

The gatekeeper role often sets a physician and patient on opposite 
sides. Patients, who traditionally had free choice, now have to work 
through a gatekeeper physician, who often has economic incentives to 
restrict or limit access. This polarization enhances deterioration of the 
physician-patient relationship. This erosion also leads to increased liabil- 
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ity risks because the aforesaid relationship is critical in minimizing 
malpractice lawsuits. 

A gatekeeper physician should consider the following risk manage- 
ment points:*° 


1. Are there sufficient numbers of locally available medical special- 
ists in all relevant fields? Do the specialists have privileges lo- 
cally? 

2. What is the ability of the gatekeeper to use out-of-network spe- 
cialists or hospitals? 

3. Are all MCO physicians obligated to carry adequate malpractice 
insurance? Under joint and several liability, an insured physician 
may be required to carry an undue percentage of a malpractice 
award for underinsured colleagues.' 

4. Does the gatekeeper have to approve the specialist’s recom- 
mended studies or procedures? 

5. What are the plan’s limits on tests, medications, and so forth? 

6. Does the plan have practice guidelines? Are they physician 
friendly? Are they workable? 

7. Are gatekeeper physicians involved in utilization review and 
quality assurance? 


Physician Practice Liability in the Managed Care Setting 


One of the most troublesome areas for physicians practicing within 
the MCO environment is denial-of-care issues. In these situations, the 
practitioner is confronted with a denial of his or her recommended 
treatment plan. A few reported cases are illustrative and useful. 

In Wickline v State of California,’ a woman in her 40s with persistent 
leg and back problems was evaluated by her primary physician after 
being hospitalized in a community hospital. A vascular disease specialist 
was consulted. A diagnosis of Leriche’s syndrome was made. Surgery, 
which included aortic resection and graft placement, was recommended. 

The patient, who agreed to the surgery, was discharged to await 
preauthorization from Medi-Cal. Medi-Cal, in turn, approved the sur- 
gery and 10 postoperative days of care. Within hours of the surgery, 
the patient developed circulatory problems and she required a second 
operation. Her course was rocky. At postoperative day 5, she needed a 
Jumbar sympathectomy to reduce vascular spasm. 

A request was made to extend the hospitalization 8 additional days. 
The primary physician and the surgeon agreed that the extension was 
medically necessary because of the dangers of infection and clotting. 
Medi-Cal’s nurse reviewer was not authorized to grant such a request, 
so she sent it along to the medical consultant. After he spoke with the 
nurse, he granted a 4-day extension. 

At the end of the 4-day extension, the treating surgeon concluded 
that the patient’s leg did not appear to be in danger. He discharged her 
in the care of her husband. About 9 days later, the patient returned with 
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an infection at the graft site as well as a right leg without circulation. 
An amputation of that leg was ultimately required. 

The plaintiff sued Medi-Cal for the premature discharge. The jury 
found for the plaintiff. On appeal, the decision was reversed. The court 
said Medi-Cal was not responsible for the discharge decision. The court 
was clear in saying that Medi-Cal had not overridden the physician's 
medical judgment. 

The court enunciated the cost-containment issues at stake. The court 
in dicta (not as important as the holding and not of precedential value), 
however, gave an admonition to those who practice substandard utiliza- 
tion review. Cost limitation programs should not be allowed to “corrupt 
medical judgment.””! 


Third-party payers of health care services can be held legally accountable 
when medically inappropriate decisions result from defects in the design or 
implementation of cost containment mechanisms as, for example, when appeals 
made on a patient’s behalf for medical or hospital care are arbitrarily ignored or 
unreasonably disregarded or overridden. However, the physician who complies 
without protest with the limitations imposed by a third-party payer, when his 
medical judgment dictates otherwise, cannot avoid his ultimate responsibility 
for his patient’s care. He cannot point to the health care payer as the liability 
scapegoat when the consequences of his own determinative medical decisions 
go sour." 


From the perspective of the physician in Wickline, it is clear that the 
court believed that his failure to object to the reduced 4-day extension 
and his willingness to discharge the patient without complaint was 
incorrect. Wickline instructs physicians who are in disagreement with 
MCO decisions in care denial or limitation to object. From a practical 
perspective, the physician should exhaust all appeals mechanisms as set 
out in his'or her MCO contract and in the policies and procedures of 
said organization. All interactions should be documented in writing to 
provide adequate risk management for the physician. 

In Wilson v Blue Cross,” the decedent had a contract with Alabama 
Blue Cross, which provided for inpatient mental health coverage for 30 
days during a consecutive 12-month period. This contract made no 
provision for an external review of a physician’s hospitalization decision. 
California Blue Cross did have a review provision, and it asked its 
review company to examine the hospitalization inasmuch as the dece- 
dent was in California. 

The decedent had a major depressive disorder, and he had sustained 
a significant weight loss before admission. The treating physician be- 
lieved his patient would require 3 to 4 weeks of inpatient treatment. The 
utilization review company, however, believed the admission to be 
unnecessary. With no funds available from the insurer or the family, the 
physician discharged the decedent from the hospital without objection. 
The patient soon thereafter committed suicide. 

The father filed suit. Based on Wickline, the trial court issued a 
summary judgment in favor of the defendant. On appeal, the court 
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distinguished Wilson from Wickline in that the discharge was not deemed 
to be within the standard of care and that there was no prevailing 
statute or regulation. Wilson was distinguished from Wickline because 
the action was based on a contract. 

The court went on to opine that the denial of treatment does not 
rely solely with the physician. In situations such as this one, the court 
said that third parties such as utilization decision makers could be 
equally culpable as the physician. 

Wilson established that a third party may be liable for denial deci- 
sions. It furthers the notion that these denial decisions must be based 
on sound, reasonable processes and the applicable standard of care. 
Liability may be shared by physicians and other third parties in these 
types of matters. 

Taken together, Wickline and Wilson demonstrate the judiciary will 
hold third-party payers responsible for withholding medical care when 
there are defects in the policies and methods used for denial. Further, 
these cases direct a physician to apply the designated appeal mecha- 
nisms in cases in which there is disagreement regarding health care 
management decisions. 

In Pena v Ruhe,* a 13-year-old boy was referred to an orthopaedic 
surgeon for progressive pain in the left hip. An x-ray diagnosis of 20% 
slippage of the capital femoral epiphysis was made. The physician 
recognized the need for early surgical intervention but did not deem the 
case an emergency. 

The patient’s MCO required a written request for authorization for 
surgery. The physician followed the dictates of his contractual relation- 
ship with the MCO and submitted the request in writing. While the 
paperwork was pending, the patient was given crutches and told not to 
place weight on the left leg. At school, the patient slipped and fell 
leading to a nearly complete epiphyseal separation. This led to immedi- 
ate hospitalization. Surgery was done the next day. It required the 
placement of three pins. 

The patient’s condition worsened with the development of avascu- 
lar necrosis. While undergoing an arthrodesis, the left iliac vein was 
lacerated. The patient was given more than 20 units of blood. Ultimately, 
three more surgeries were needed to achieve a successful arthrodesis. 
The patient was left with a left leg 6 cm shorter than the right. 

The malpractice trial focused on the surgical urgency of the patient’s 
presentation. The plaintiff argued the surgeon was negligent in not 
presenting the urgency of the condition to the MCO. Also argued was 
the surgeon's negligent failure to follow up promptly the written request 
within a few days when the MCO did not respond. The physician 
argued that his practice was within a reasonable standard of care, that 
there was no emergency, and that waiting for authorization as required 
by the MCO was appropriate. The jury brought in a unanimous verdict 
against the physician. 

This case illustrates the subtle, but poignant, effects that the MCO 
has in the physician-patient relationship. What was in the past a simple 
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decision-making process has become convoluted with the necessity of 
seeking the approval of the MCO in the process of health care delivery. 
From a risk management viewpoint, physicians need to be precise in 
their activities with the MCO and the patients when approvals and 
authorizations are required in health care delivery. 


MANAGED CARE ORGANIZATION LIABILITY 


In discussing the issue of managed care liability, it is important to 
address the status of liability for the MCO itself. This is an area of 
change in the law inasmuch as there is ongoing legislative and judicial 
development. 


Common Law Theories of Liability 


Vicarious Liability 


Vicarious liability is the imposition of liability on one party for the 
negligent conduct of another person based solely on the relationship 
between the persons.'* Inasmuch as an MCO has either an employment 
or independent contract relationship with its participating physicians, 
the MCO’s liability may be based on either of those relationships. The 
two applicable vicarious liability theories are respondeat superior and 
ostensible agency. 


Respondeat Superior 


Under this doctrine, the employer is responsible for the negligent 
acts of its employees acting within the scope of the employment relation- 
ship.’ This theory is useful only when such an employment relationship 
exists. The essential test in determining the existence of the employment 
relationship is whether the employer controls or has the right to control 
the work carried out by the employee.’ Factors determinative include 
the extent the employer controls the details of the work, the manner and 
selection of the engagement, the right of control over the employee’s 
performance and the degree of that control exercised, the industry cus- 
tom, the skill of the worker, the method of payment, the right of 
discharge, and the ownership of the facilities or instrumentalities of the 
work itself.1° When sufficient control exists, the employer is held liable 
for its employees’ negligent acts. 

Staff model HMOs wherein the HMO employs health care provid- 
ers, who provide services at facilities owned by the HMO, are most 
susceptible to respondeat superior claims. These HMOs exert control by 
directly employing physicians and paying them a salary. They also use 
review procedures to measure quality and performance. Further, these 
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physicians are generally restricted from treating patients other than 
those of the HMO. 

In Sloan v Metropolitan Health Council,” the plaintiff was a member 
of a staff model HMO. In this suit, a failure to diagnose was alleged 
against a staff physician. The HMO employed all of the physicians for 
an annual salary, and it provided service facilities for treatment. The 
physicians could not maintain independent practices without the HMO’s 
consent. 

The Indiana Court of Appeals held that an HMO may be liable 
under the theory of respondeat superior when its employees injure a 
patient. The court found that the physician was an employee because he 
was under the control of the HMO and its medical director. 

In Dunn v Praiss,'* the New Jersey Superior Court held that a staff 
model HMO was liable based on a theory of respondeat superior for the 
negligent act of an independent physician (not an employee). The dece- 
dent contacted his primary care physician for testicular pain. The physi- 
cian referred the decedent to a urology group physician. The group had 
contracted with the HMO to provide service to its patients on a capitated 
basis. The urology group provided these services at the HMO site. The 
urologist in question ordered a scan, which revealed a mass. He failed 
to follow up this abnormality, and the member died with metastatic dis- 
ease. 

In holding the HMO liable, the court said that the HMO controlled 
the physician’s work. Neither the urologist nor his group was paid ona 
fee-for-service basis. The group was not free to reject or accept a particu- 
lar patient. Referrals were at the option of the HMO. Also the court 
pointed out that services were delivered at the HMO facility. Based on 
these factors, the court found sufficient evidence of an employment 
relationship between the HMO and the outside consultant group to 
impose vicarious liability on the HMO under a respondeat superior the- 
ory. 
i In distinction to staff model HMOs, the independent practice associ- 
ation (IPA) model has not been sued successfully under respondeat 
superior. In this type of arrangement, the HMO contracts either with 
the IPA or directly with the physicians to provide health care services 
to HMO members. The IPA and physicians use their own facilities, keep 
their own records, and are able to maintain practices beyond that of the 
HMO. The HMO generally has de minimis control of the IPA and its 
physicians. 

In Chase v Independent Practice Association,’ the plaintiff belonged to 
an HMO that had contracted with an IPA to provide medical services. 
This IPA contracted with a second IPA to provide obstetrics and gyne- 
cology services. The contract stated that each party was an independent 
contractor. The second IPA controlled its own employment relationships 
with its physicians. After delivering a child afflicted with cerebral palsy, 
the plaintiff sued the first IPA for the negligence of the second one 
under a respondeat theory. 

The Appeals Court of Massachusetts found that the first IPA did 
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not control or retain the right to control the professional activities of the 
second IPA. There was no actual medical control over decision making, 
thereby rendering the first IPA not liable for negligence. 

In Raglin v HMO Illinois,” the plaintiff sued the HMO for the 
vicarious liability of an independent medical group, which had con- 
tracted directly with the HMO to provide medical care. She delivered a 
child paralyzed allegedly as a result of the negligent acts of the con- 
tracted medical group. 

In finding no vicarious liability based on respondeat superior or 
ostensible agency, the Appellate Court of Illinois noted that the HMO 
did not directly employ its own physicians but rather contracted with 
the group, which maintained its own offices. The medical group was 
viewed as independent and that the HMO had no substantial control 
of it. 


Osiensible Agency Theory 


The ostensible agency theory of vicarious liability may be applied 
in cases wherein the MCO has created the appearance of a relationship 
between itself and the physician. The relevant issues are whether the 
patient looks to the MCO rather than the physician for health care and 
whether the MCO holds the physician out as its agent.”® Relevant issues 
are those that have an impact on appearances. Name tags, insignias, 
payment fees to HMOs, advertising, and promotional literature are 
important in the development of an appearance argument. The underly- 
ing policy issue encouraging the application of this theory is that the 
public generally assumes that the HMO employs or controls its physi- 
cians so as to make the HMO liable for their negligent acts. To say it 
another way, the public believes that HMO physicians are agents of the 
HMO. When this theory is used, it is irrelevant whether the physician 
is an employee of the MCO. It therefore is applicable in all types of 
MCO arrangements. 

In Boyd v Albert Einstein Medical Center," an HMO was found liable 
for the negligence of a specialist, who sustained a complication during 
the decedent’s breast biopsy. The plan was found vicariously liable 
under an ostensible agency theory for several reasons. These included: 


1. The HMO advertised itself as a total care program. 

2. The decedent contracted with the HMO, not the physician. 

3. The physicians were subject to the quality controls of the HMO. 
4, The patient had limited physician choice. 

5. The HMO held the physicians out as its agents.” 


The court inferred that the patient looked to the HMO for her health 
care and further that she followed its instructions and directions. 

A similar result was reached in Decker v Siani.2 An HMO was found 
vicariously liable under an ostensible agency theory for the failure of 
two physicians to make a timely diagnosis. The primary care physician, 
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who had contracted with the HMO, evaluated a boy for arm soreness. 
He referred the boy to a specialist physician, who was not a member of 
the HMO. Several months later, the boy’s arm was amputated for a 
malignant growth. The Michigan court held that the physicians were 
the ostensible agents of the HMO for several reasons, including the fact 
that they obtained the primary physician’s name from an HMO direc- 
tory, that they made payments to the HMO, that the HMO advertised 
to give the best care, and that they believed the specialist was a member 
of the HMO based on the representations of the primary physician. 

The ostensible agency theory prevailed in McClellan v Health Mainte- 
nance Organization.» The plaintiff's wife contacted her HMO primary 
care physician, who removed a mole from her skin. He did not submit 
it for pathologic evaluation. She died 3 years later with a metastatic 
malignant melanoma. The same court that decided Boyd found vicarious 
liability based on ostensible agency because the HMO held the physi- 
cians out as its agents. 


Employee Retirement Income Security Act 


ERISA was enacted in 1974 to provide comprehensive federal pro- 
tection for employee retirement or pension benefits.* The law reflects 
the congressional intent for the federal control of employee benefits 
programs. In so enacting the statute, the states have been preempted by 
the federal government in matters concerning employee benefits. ERISA 
preempts ‘any and all state laws insofar as they may now or hereafter 
relate to any employee benefit plan’ that is governed by federal law.” 
Simply stated, the ERISA preemption supersedes or prohibits any state 
legislation, regulation, or common law that relates to an employee bene- 
fit plan. 

P the definition of employee benefit plan by Congress included em- 
ployee group health insurance plans, disability, accident and sickness 
insurance, and pension plans. The substantive portions of the Act (e.g., 
funding, vesting), however, apply only to pension plans. This is proba- 
bly the result of Congress’ concern with pension plans. The addition of 
other types of insurance as benefits was likely more of an afterthought 
than a thought out focus of action. The result is that although most 
employee health plans are subject to ERISA and not state law (the 
preemption), these plans are given few standards to meet under the 
Federal Act. 

ERISA ostensibly is designed to protect employees. Judicial interpre- 
tation has made the Act function at times to protect employers and 
health care providers by not permitting aggrieved employees from tak- 
ing state actions by virtue of the preemption clause. The employee is 
thereby allowed to seek redress only within the proscriptions of the Act. 
Recovery is limited to those actual benefits denied the employee and 
does not extend to monetary damages. There is no right to compensation 
in the form of lost wages, additional medical expenses to treat an 
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injury, or pain and suffering damages. These types of compensation are 
generally permitted by state law. Further, there is no right to a jury trial, 
but the participant is afforded internal dispute resolution procedures. 

The ERISA preemption provision has until recently been broadly 
interpreted by the U.S. Supreme Court. In Pilot Life Insurance v Dedeaux,* 
a 1987 case, the Court applied a liberal interpretation of the Act to 
preempt claims (improper processing and denial of benefits) made 
against the administrator of an employee disability benefit plan. Pilot 
Life became the precedent for the preemption of state claims that an 
employer's health care plan improperly denied benefits. 

In Corcoran v United Healthcare, Inc.?’ a utilization review firm de- 
nied the benefit of hospitalization to a high-risk pregnant woman near- 
ing her due date, despite her physician’s contrary opinion. After dis- 
charge from the hospital, the woman’s fetus went into distress and died. 
The Fifth Circuit Court of Appeals upheld the lower court decision that 
the plaintiff's state claim was preempted by ERISA. The court expressed 
regret that the woman could not be compensated for her emotional 
distress. 

In Spain v Aetna Life Insurance Company/* the plaintiffs claimed that 
the delayed date given for the third part of an autologous bone marrow 
transplant resulted in the death of a patient with testicular carcinoma. 
The Ninth Circuit Court of Appeals upheld a lower court holding which 
stated that ERISA preempted the state claim for negligence. 

In Tolton v American Biodyne, Inc.” the decedent committed suicide 
after a number of treatments and consultations for drug abuse were 
provided by American Biodyne. Although the patient’s family argued 
that Biodyne’s refusal to authorize certain other psychiatric benefits was 
medical malpractice, the benefits at issue were related to an employee 
benefit plan. The Sixth Circuit Court of Appeals agreed that the alleged 


action was preempted by ERISA. 
In Kearny v US Healthcare,° the plaintiff decedent belonged to an 


employee benefits HMO plan. The plan represented that its primary 
care physicians were competent and that the members would be sent to 
a specialist as needed. The decedent’s primary care physician failed to 
make a diagnosis of thrombotic thrombocytopenic purpura, which was 
the cause of death. 

The plaintiffs alleged that the HMO was liable for its negligent 
selection of the primary care physician and for its discouragement of 
the use of specialists through financial incentives. The U.S. District Court 
of Pennsylvania eastern district held both direct liability claims were 
preempted under ERISA because they were related to the manner in 
which benefits were administered or provided under the benefits plan. 


Beginning of Change 


Over the last few years, a distinction in these preemption cases has 
become evident. The preempted actions need to delineated in terms of 
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whether the claims are based on the denial of benefits or on the vicarious 
liability for a physician’s medical decision making. In Dukes v US Health- 
care, Inc.,3! Mr. Dukes’ primary physician identified and treated an ear 
problem. He ordered blood tests at Germantown Hospital, which re- 
fused to perform the studies for unspecified reasons. The next day, the 
patient had the blood test performed after seeing another physician. The 
patient died soon thereafter with an extremely high blood glucose level. 
His wife argued in her suit against the physicians, the hospitals, and US 
Healthcare that if the blood tests had been performed in a more timely 
way the decedent would have survived. 

In her case, Mrs. Dukes argued that US Healthcare was responsible 
for the malpractice of its physicians and hospitals because they were the 
ostensible agents of the MCO. Further, she said that the plan was 
negligent for failing to select, evaluate, and monitor its providers prop- 
erly. 

‘ Mr. Dukes was enrolled in US Healthcare by virtue of his employer. 
This was an ERISA-covered employee benefit plan. On service of suit, 
US Healthcare moved the state claim to federal court asserting that 
Dukes had no cause of action under state malpractice law. The defendant 
argued that the claims were “related to” the employee benefit plan and 
therefore preempted by ERISA. Although the federal district court up- 
held the claim, the Third Circuit Court of Appeals reversed. 

The Third Circuit made it clear that actions alleging negligence in 
the provision of care are not necessarily preempted by ERISA. To be 
completely preempted, a state claim must be one to recover benefits 
under the terms of the policy. In Dukes, the plaintiff was not seeking to 
recover benefits that the plan did not provide. Rather it was the quality 
of the benefit or care that was at issue. In examining ERISA, the court 
noted that it did not address the issue of the quality of benefits at all, 
but only whether the benefits were received. In its language, ERISA 
provides only a remedy for benefits not received. ERISA therefore could 
not be interpreted to preempt a state action for negligence in the quality 
of care received. 

In Pacificare of Oklahoma, Inc. v Burrage,” the plaintiff brought an 
action against an MCO for the wrongful death of her mother. She alleged 
vicarious liability for the malpractice of the physician and direct liability 
for negligent and fraudulent administration of an employee health bene- 
fit plan. In reviewing the case, the Tenth Circuit said that a ‘‘medical 
malpractice claim against the HMO does not sufficiently relate to [an 
ERISA] plan so as to warrant preemption.” 

The court attempted to distinguish between state law claims that 
are and are not preempted by ERISA. Included in the preempted cate- 
gory are those in which regulation of the terms or benefits of the ERISA 
plan are at issue; those that create reporting, disclosure, funding, or 
vesting requirements for ERISA plans; those that provide rules for 
calculating the amount of ERISA plan benefits; and those that provide 
remedies for misconduct in ERISA plans. None of these apply to medical 
malpractice claims. 
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Lastly, in Rice v Panchal,* an MCO plan participant became seriously 
handicapped after receiving treatment from the MCO and an outside 
physician. The plaintiff alleged that the injury was the result of negli- 
gence on the part of the two physicians and the MCO plan administrator. 
The latter’s negligence was based on a respondeat superior theory. 

The Seventh Circuit Court of Appeals held that the state law vicari- 
ous liability claim was not subject to preemption. It said that the preemp- 
tion fell outside of ERISA’s provisions. The claim did not rest on terms 
of the plan itself but rather from the state law of respondeat superior. 

The ERISA preemption in cases involving health care delivery for 
employee health benefit plans is eroding. Several circuits now have cases 
addressing this issue, and it is likely that continued change will occur. 
This change should open up state court remedies for aggrieved recipi- 
ents of modern-day health care. This erosion also makes the payers 
more responsible for their negligent acts in this new arena. 
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